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论保证合同的必要条款 
——兼评《最高人民法院关于适用〈中华人民共和国民法典〉

合同编通则若干问题的解释》第 3 条 
 

刘  磊 
  

 

摘 要：通过合同漏洞填补规则和《民法典合同编通则解释》第 3 条确立的统一列举式

必要条款认定标准从《民法典》第 684 条所列举条款中筛选出的保证合同必要条款必然只有

“被保证的主债权的种类、数额”，但这并非保证合同的全部必要条款。保证合同的必要条款

可分为保证合同的客观必要条款与主观必要条款。保证合同的客观必要条款应包含担保方式

认定条款和主债权债务条款，前者需要明确当事人是以保证的形式提供担保，后者需要明确

主债权人和主债务人身份、被保证的主债权种类和数额。保证合同的主观必要条款，则需要

依据当事人是否将保证合同客观必要条款以外的其他条款也作为必要条款进行判断。 
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引言 

ȇҬ ֲ ῍ ῖȈ̂ Ҋ ȇ ῖȈ̃ 684 ľ̔Ḡ ῤ ѿ Ḡ

Һṽ ȁ ṽ̆Ⱶֲ ṽⱵ Ḡ̆ ȁ ȂĿ ԍȇҬ

ֲ ῍ Ḡ Ȉ̂ Ҋ̆ ȇ Ḡ Ȉ̃ 15 ̆ ľ Ŀḱ ҹľѿ

Ŀ̆ − ԅľ ҹ ῒזԊ Ŀ ľḠ Ҍ ῃΐ ╠ ῤ ̆

ץ Ŀ Ȃ╠ ḱ Ḡ Ҍ ῃΐ ҉ ↓ҽ Ҍ
Ȑ1ȑ̆ ↕ −⁞ № ԍ Ԋֲ ̆ ≢ Ȃ

                                                        
̵ᵬ ↔̷׃ ̆Ҭ 2021 Ȃ 

̵ ̷ ᴪ ľ ῖ ᵣ Ŀ̂ ‰ ̔22BFX182 Ȃ̃ 

Ȑ1ȑȇ ῖȈ 684 ȇ Ḡ Ȉ 15 Ҭ ľ Ŀḱ ҹľѿ Ŀ̆ Ӟ ҹԅҍȇ ῖȈ 470 1 ľ

ῤ Ԋֲ ̆ѿ Ҋ↓ ĿҬľѿ Ŀ Ḡ ѿ Ȃȇ ῖȈ 470 1 Ҭľѿ Ŀ ԅ

ȇ Ȉ 12 1 Ҭ ̆ ȇ Ȉ 12 1 Ҭ ľѿ Ŀ ↕ ȇ Ȉȇ

Ȉȇ Ȉ Ȃ ȇ Ȉᶏ ľ ΐ Ŀ ̆ ȇ Ȉḱ ҹľѿ （续下页） 
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Ḡ Ҍ ҉ ҩ ֓↓ҽ Ҍ ̆ᵖḠ ΐ ֓

ץ ̆ ֓ Ḃ Ḡ Ȃ
Ȑ2ȑ 

ԍḠ ΐ ӈ̆ ҹῒ ⌠Ḡ ᵞ

ῤ ץ Ȃ Ҭ̆Ḡ ᴪ ҹ ∞ ӥ ̆ ҹ

Ḡ ΐ ץ ҉̆ ѿ Ḡ ֲ Ḡ ᴋ

Ȃ ̆ף ֲ ҹ ‗ Ҭ Ԉ ̆

ȇ ֲ ῏ԍ ȅҬ ֲ ῍ Ȇ ̂ԋ Ȉ̃̂ Ȑ2009ȑ5 ̆

̆Ҋ ȇ ԋȈ̃ 1 ᵬԅ Ȃᵖ ̆ ȇҬ ֲ

῍ Ȉ̂ ̆Ҋ ȇ Ȉ̃ 8 12 ῏
Ȑ3ȑ̆

ғ҉׆ ῤ Ҭ ץ ₮ ӯץ ҹ ῏ԍ

Ȃ׆ ֲ 2023 12 4 Ὲ ȇ ֲ ῏ԍ ȅҬ ֲ ῍

ῖȆ ↕ Ȉ̂ Ȑ2023ȑ13 ̆Ҋ ȇ ῖ ↕ Ȉ̃

3 ̆ῒ ԅȇ ԋȈ 1 ̆ ᵬ ꜚȂ ֟

Ḃ ̆҉ ԍḠ ̙ ‗ Ҭ₮ ῏

Ḡ Ԉ ̙ 

׆ ’ ̆ ױ ẁ ԍ ҹȇ ῖȈ 684 ȇ̂ Ḡ Ȉ 15 Ҭ̃

↓ҽ ῃ Ḡ ̆ Һ ľ

↕Ŀ ľ ѿ↓ҽ ‰Ŀ׆Ҭ ₮Ḡ Ȃ
Ȑ4ȑ

₮ Ḡ ̆ ҬԍľҺṽ ȁ ĿȂ Ӟ ҹ̆

Ԋֲ ѿ ңҩ ᴆ̆╠ ῏ Ҭ ≠ӈⱵ ̆ Ԋֲ

ӊ ѿ Ȃ
Ȑ5ȑᵖ׆ ԍ ∞ ̆ ֽ

                                                        
（接上页） ΐ Ŀ ̆ ȇ Ȉ ḱ ҹľѿ Ŀ̆ ȇ Ȉ↕ ѿ ҹľѿ Ŀ Ȃ

ӊ ץ ̆Һ ҹԅ ֓ Ҍ ץ̆’ ≠ԍḆ ֜ Ȃῃ ֲ └ ᵬ ᴪ

ȇ̔Ҭ ֲ ῍ Ȉ̆ ₮ 1999 ̆ 43 − 44 Ȃ 
Ȑ2ȑ ῏ԍ ľ Ŀ̆ ҉ ľ ĿľҺ Ŀľ ӊ Ŀ ̆ᵖľ ӊ Ŀҹ

ľ Ŀ ̆ ȇ ῖȈ Ҭ ᶏ ľ ӊ Ŀ ̆ ᶏ ľ ĿȂ ̆

⌠ ľ Ŀľ ĿľẼ Ŀ ⅞№ ҹ ̆ ғľ ĿľҺ Ŀ Ӟ Ԉ ̆ ӊҊ̆ᶏ

ľ Ŀ ҹ Ȃ῏ԍ҉ ̆ ȇ̔ Ȉ̆ ȇ Ȉ2018 2 ̆

112 − 116 Ȃ 

Ȑ3ȑ ֲ ȇ̔ ֲ ῏ԍ ̂ԋ̃ ҍ Ȉ̆ ֲ ₮ 2009 ̆ 14 Ȃ 

Ȑ4ȑ ȇ̔ Ḡ Ȉ̆ ₮ 2009 ̆ 48ȁ102 ̕ ᴪ ȇ̔ Ḡ Ȉ̆ ֤ ₮ 2017 ̆ 35 ̕ ̔

ȇḠ Ȉ̆ ₮ 2006 ̆ 68 ̕ ӏῑ ȇ̔ Ḡ Ғ Ȉ̆ ₮ 2018 ̆ 51 ̕

ֲ ῖ ᵬ Һ ȇ̔Ҭ ֲ ῍ ῖ ҍ ̂ԋ Ȉ̃̆ ֲ ₮ 2020 ̆

1305 Ȃ 

Ȑ5ȑ ȇ̔ Ȉ̆ ȇ֜ Ȉ2022 1 ̆ 8 ̕ ≠ ȇ̔ ↕Ȉ̆ ֤ ₮ 2022 ̆

115 − 116 ̕ ҕ ȇ̔ Ȉ̂ 4 ̃̆ ₮ 2018 ̆ 101 Ȃ 
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ȇ ῖȈ 684 ↓ҽ Ҭ ₮ Ḡ ῒ Ҍ‰ ̆ ᶏ Ԋֲ

ѿ ׅ Ḡ Ȃ 

ԍ ̆ ױ ̔Ḡ ‰ ָӇ̙Ḡ

№ ̙Ḡ ΐᵣ ΐ ֓ ̙ ҍ

̆ ₮ ‗ Ȃ 

一、保证合同必要条款的裁判现状 

∞ ӥ ľ ҹĿ №ῃ Ḡ ΐ ֓ ̆ᵖ

∞ ӥ ̆ ᴪ Ԉ ҩ ҹḠ

Ȃ ᵣ ̆ Ҭ῏ԍḠ ץ ҹ Ҋ₃ҩ Ȃ 

（一）保证合同中保证方式条款的认定 

Ḡ ̆ Ḡ ᵣ Ҋѿ Ḡ ᴋḠ ̆

ҩ ֲḠ Ḡ Ḡᵣ Ҋ̆ Ḡֲ Ḡץ ᶫ ḠȂ Ԋֲ Ҭ

↓ ľḠ Ŀ ץ Ḡ ̆ ԍḠ Ҍ ̆ᵖ Ԋֲ

↓ ̆ Ԋֲ Ḡץ ᶫ ḠḂ Ȃ 

ᾢ̆ Ԋֲ ↓ Ḡ ’Ҋ̆ Ḡ ҍṽⱵⱴ῀ № Ȃ

ץ≢№ ҈ֲҍ ṽⱵ ≠ ῏ ȁ ҈ֲҍ ṽⱵֲ ᴋ ᵝȁ

҈ֲ ṽⱵҍ ṽⱵ ѿ ᵬҹ℗῀ ̆ ԅҌ ‰̔ ҹ̆

҈ֲҍ ṽⱵ ҉ ≠ ῏ Ḃ ҹṽⱵⱴ῀̆ ↕Ḃ ҹḠ Ȃ
Ȑ6ȑ

ҹ̆ ҈ֲҍ ṽⱵֲ ᴋӊ ᵝ̂ ץ ṽⱵֲľҌ Ŀ

ṽⱵᵬҹ ᴋ ᴆ̃̆ Ḃ ҹѿ Ḡ ṽⱵⱴ῀Ȃ
Ȑ7ȑ ҹ̆ ҈

ֲ ṽⱵҍ ṽⱵ Ҍ ѿ ̆ ץ ԍ ṽⱵ ̆↕ ҹṽⱵⱴ῀

Ḡ Ȃ
Ȑ8ȑ 

ῒ ̆ Ԋֲ ↓ Ḡ ’Ҋ̆ Ḡ ҍῒז Ḥ № Ȃ

ץ Ḡ Ḡ ᵬҹ № ‰̔ ҹ̆ ԍ

ֲ Ḥ ⅞ ₮ΐ ̆ ץ Ḥ ҹҺ ̆ Ҍ

ԍ Ḥ ׆ ̆Ӟ Ҍ Ḡ ̆ Ȃ
Ȑ9ȑ ҹ̆

Ҭ ᴋḠ Ḡ ̆Ӟ Ḡ ̆ ҹ Ȃ
Ȑ10ȑ

                                                        
Ȑ6ȑ ֲ Ԋ∞‗ӥ̆̂ 2014̃ ԋ 138 ̕ ֲ Ԋ∞‗ӥ̆̂ 2018̃ 867 Ȃ 

Ȑ7ȑ ֲ Ԋ∞‗ӥ̆̂ 2016̃ 623 ̕ ֲ Ԋ∞‗ӥ̆̂ 2009̃ 7 Ȃ 

Ȑ8ȑ ȇ̔ṽⱵⱴ῀ Ḡ №ĺĺ қ Ὲ ȁ Ȉ̆ ḤῈᴧ ľ қ Ŀ2022 3 11 ̆

https://mp.weixin.qq.com/s/vdVYcMpV1GKfgJd3sVW9rwȂ 

Ȑ9ȑ Ҭ ֲ Ԋ∞‗ӥ̆̂ 2020̃ 01 ∆ 725 Ȃ 

Ȑ10ȑ ҉ ֲ Ԋ∞‗ӥ̆̂ 2020̃ 567 Ȃ 
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ҹ̆ ֲ ҊӈⱵҍṽⱵֲ ӈⱵ ԍ ↓ ȁ ᶏ ῏ ̂

A ᴆ ṽ̆Ⱶֲ ṽ ֲ ӈⱵ̆p A ᴆ ̆ ֲ ṽ ֲ ӈⱵ  ̃

Һ׆ ӊ ῏ ̆ ῒ ҹ Ȃ
Ȑ11ȑ 

̆ Ḡ Ҭ ץ Ḡֲ Ҋῃ ֟ҹҺṽ ṽⱵ ᶫ Ḡ̆ᵖ

̆ Ԋֲ Ḡ ̙ ҹ̆ ҈ֲ Ḡ Ҭ ץ Ҋ

֟̂ꜚ֟ Ҍꜚ֟̃ҹҺṽ ṽⱵ ᶫ Ḡ̆ᵖ ΐᵣ ֓ΐᵣ ̆Ӟ

Ⱳ ̆ ̆ᵖҌ Ḡ Ȃ
Ȑ12ȑ ↕

ҹ̆ Ḡֲ ῃץ ֟ ̆ᵖ Ⱳ ̆֞ ΐᵣ ̆

Ȃ
Ȑ13ȑ 

҉ ᶛҬ̆ Ԋֲ Һṽ Ԉ ̆ᵖֽֽ Һṽ

≢ ∞ ҹḠ ̆ ҹ Ḡ ȁṽⱵⱴ῀ȁῒז Ḥ

Ḡ Ҭ ῍ Ȃ ғҌ Ḡ ҍṽⱵⱴ῀ȁῒז Ḥ Ḡ ᵥץ ΐᵣ ‰

№̆ ҉ ∞ ץ ₮ ∆ ̔Ḡ ԍḠ

≢ΐ ӈ̆ ԅḠ ⱳ ≢ ҩ ҹḠ ̆ Һ

ṽ Ҍΐ ≢ⱳ Ȃ 

（二）保证合同中主债权债务关系条款的认定 

׆ ̆ ҹҺṽ ԍḠ ̆ Ḡ

Ȃᶛ ̆ ҉ Ὲ ῾ ᴋῈ Ḡ

Ҭ̆ ȇ Ḡ₱ȈҬ ľ Ὲ ҹҊ Ὲ ҍ ҙⱵҬ ᶫ

ᴆ Ḡ̆ ҙⱵĿ ̆ᵖ ľҙⱵĿ ΐᵣῤ ȁľҙⱵĿ

Һṽ ṽⱵ ľ̆ ҙⱵĿ Ḡ

≢ ̆ Ḡ Ȃ
Ȑ14ȑ 

ẁ ԍ ҹҺṽ Ӟ Ḡ ȂҌ ̆ Ԋֲ

Һṽ ’Ҋ̆ Һṽ Һṽ ̆ Ḡ

Ҭ῏ԍḠ Ȃΐᵣ ̆Ḡ Ҭ Һṽ ̆ᵖ ᴪ

Ḡ ֲ ҹṽⱵֲ ҩΐᵣ ῤ ṽ ֲ ṽⱵ ᶫ Ḡ̆ Ӈ ԅ ̆

Һṽ Ḃ ӊ Ȃ
Ȑ15ȑ 

ᵖ ׆̆ ῏ ᶛҬӞ ץ ₮̆ Һṽ ȁ ҹḠ ̆

                                                        
Ȑ11ȑ ֲ Ԋ∞‗ӥ̆̂ 2018̃ 127 Ȃ 

Ȑ12ȑ ֲ Ԋ∞‗ӥ̆̂ 2018̃ 329 Ȃ 

Ȑ13ȑ ֤ ѿҬ ֲ Ԋ∞‗ӥ̆̂ 2019֤̃ 01 ∆ 61 Ȃ 

Ȑ14ȑ ֲ Ԋ∞‗ӥ̆̂ 2017̃ 182 Ȃ 

Ȑ15ȑ ֲ Ԋ∞‗ӥ̆̂ 2018̃ 806 ̕ ֲ Ԋ ӥ̆̂ 2018̃ 5994 Ȃ 
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ᵖḠ ׅ Һṽ ṽⱵ῏ Ȃ Ҭ ֟ Ὲ

ҙ Ὲ Ṣ Ҭ̆ Ԋֲ Һṽ ҹ ̆

ᵖ ԍ ȁṽ ֲȁṽⱵֲ ̆ ṽⱵֲ ṽⱵ ȁḠ

Ḡ ȁḠ ᴆ̆ Ҍ Ḡ ᴆȂ
Ȑ16ȑ Ҭ ᴆ

ץ ԍ ̆ᵖ ԍ ȁṽ ֲȁṽⱵֲ Ԋֲ

Ȃ Ҭ̆ ҹҺṽ ȁ ȁṽ ֲȁҺṽⱵֲ Һṽ ṽⱵ῏

̆ ῒҬᴋᵥѿҩ ᴪ Ḡ Ȃ 

̆ Ҭ Һṽ ȁ ԍḠ ̆ᵖң Һ

ṽ ṽⱵ῏ №ֽ̆₡ң Һṽ ṽⱵ῏ Ȃ Һṽ ṽⱵ῏

’Ҋ̆ ׅ Ȃ 

（三）保证合同中当事人特别关注条款的认定 

Ҭ̆ ҉ ⌠ Ḡ ҉ ҩ Ԉ ̆

₮ Ԋֲ Һ ҉ Ḡ Ҭ ֓ ≢῏ ̆ᵖ ԍ ≢῏

֟ Ԉ Ȃ 

ῒҬ̆ ҹῖ Ḃ Ḡ Ԋֲ ԍҺ Ҋ Ṣ ֟ Ԉ

Ȃ ȇ ֲ ῏ԍ ȅҬ ֲ ῍ ῖȆ ῏ Ḡ└ Ȉ̂ Ȑ2020ȑ

28 ̆Ҋ ȇ ῖ Ḡ└ Ȉ̃ 16 ̆ Һ Ԋֲ ץ ễ ̆

ֽҹ ᶫ Ḡ Ҍ Ḡֲ Ҍ Ḡ ᴋȂ ӊ̆ Ḡֲ ̆Ḡ

Ҭ Һṽ Ṣ ҉Ҍ ԍṢ Ȃᵖ ̆ Ԉ ̆

Ԋֲ ‰ ∞ ₮ Ṣ Ḡ ≢῏ ̆ ᵬԅҌ ԍ҉

≢ Ȃᶛ ̆ Ḡ Ҭ ľ ⱴṽ ̆Һ Ԋֲ

Һ ̆ Ḡ ֲ Ŀ̆ Ԋֲ ԅҌ ԍ҉

Ṣ Ḃᴪ Ԉ Ȃ 

̆ Ҭ ѿ ∞ Ȃ ҹ̆ ҉ ̆ Ԋֲ ԍṢ

ҹṢץ ̆ Ԋֲ ᵣ ̆ ԇץ Ȃ
Ȑ17ȑ ѿ

ҹ̆Ḡ ֲ Ḡ ҺṽⱵֲ ׅ ṽט ֲῒזṽⱵ ̆

Ḡ ֲ ṽ ֲ Ҭ Ṣ ҹľ ꜚ Ŀ̆ ᵖ ԍễ ̆Ӟ

₮Ḡ ֲ Ḡ Ȃ
Ȑ18ȑᵖ ↕ ҹ ҉̆ Ҍ Ḡ ֲᾧ

Ȑ19ȑ Ḡ̆ ֲ Ṣ Ҍ̆ ҉ץֽ Ḡ ֲ

                                                        
Ȑ16ȑ ֲ Ԋ∞‗ӥ̆̂ 2016̃ 240 Ȃ 

Ȑ17ȑ ֲ Ԋ∞‗ӥ̆̂ 2011̃ 321 ̕ ֲ Ԋ∞‗ӥ̆̂ 2007̃ ԋ 233 Ȃ 

Ȑ18ȑ ֲ Ԋ∞‗ӥ̆̂ 2007̃ ԋ 33 Ȃ 

Ȑ19ȑ ֲ Ԋ∞‗ӥ̆̂ 2010̃ ԋ 72 Ȃ 
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ȇ ῖȈ 684 ↓ҽ ῤ Ḡ ᴪ

Ҍ Ȃ ѿ ̆ῒ ╠ Ẋ ԅḠ ̆

҉Ῥ Ḡ ľҺṽ Ŀ ľҺṽ Ŀ Ȃ ̆

Ḃ Ҋ
Ȑ24ȑ̆ ΐ ≢ԍῒז

≢ⱳ Ȃ҉׆ ̆ Ԋֲӊ ֟ Ԉ ԍ Ҭ↓ Ḡ

̆ ₡Һṽ ̆ ₡Һṽ ̆ Ҍ ץ ҉

ԍḠ Ȃᶛ ҉׆̆ ῏ԍḠ Ԉ ̆ Ḃ Ԋֲ ľҺṽ

Ŀ ѿ ̆ᵖׅ Ԋֲӊ Ḡ ̆ ҹ ӊ Ḡ

҉ Ԉ ̆ ľҺṽ Ŀ Ԉ Ḡ ῍ ̆ Ҍ ⌠

≢Ḡ ⱳ Ȃ ҉׆̆ ῏ԍҺṽ ṽⱵ῏ Ԉ ̆ Ḃ Ԋֲ

ľҺṽ Ŀ ѿ ̆ ғḠ Ӟ ̆ ṽ ֲ ṽⱵֲ

ᴍ ’Ҋ̆ Ḡ ᵞ Ȃ 

̆ ↕ Ḡ ⱳ ̆

ΐ ̆ῒ ΐ ⱳ ̆ ⱳ ᾟ№ ᵬ ╠

Ḡ ‰ Ḡ ₮ ̆

↕ Ȃp ȇ̆ ῖȈ 684 Ḡ ῤ̆

Ӈ ↕ ⱳ ΐ ѿ Ȃ 

（二）统一列举式标准下保证合同必要条款认定的失败 

ֲ ӈӥ ҹ̆Ḡ ҍѿ ᴆ Ҍ ̆ῒ №

≢ Ḡ Ԋֲȁ Ḡ Һṽ ̆ ᴋѿ ↕Ḡ Ҍ Ȃ
Ȑ25ȑ

҈ҩ ῒ ȇ ԋȈ 1 ⇔

ѿ↓ҽ ‰̆ ȇ ῖ ↕ Ȉ 3 ↕ ԅ ѿ ‰Ȃᵖ ԍ̆

ѿ↓ҽ ‰ ̆ ᵬҹḠ ‰̙ 

ȇ ῖȈ ԅȇ Ȉ ̆ Ҭ

‰̆ᵖ ֲ ӈӥ ױ ҹ̆ ׆ ῏

Ҭ Ȃΐᵣ ̆ ȇ ῖȈ 472 ̆

ᴆӊѿḂ ľῤ ΐᵣ Ŀ̆ ׆ Ҋ ȇ ῖȈ 478 479

̆ ֲ ̆Ҍ ῤ ᵬ₮ Ȃ Ӈ

ῤ ΐᵣ ̆ ֲӞ ᵬ₮ ̆ Ḃ ץ Ȃ Ḃ ȇ̆ ῖȈ 472

῏ԍ ľῤ ΐᵣ Ŀ ̆ ҉Ḃ ΐ

                                                        
Ȑ24ȑ ֦ ȇ̔ ӊ Ȉ̆ ȇ Ȉ2019 6 ̆ 134 Ȃ 

Ȑ25ȑ ֲ ῖ ᵬ Һ ȇ̔Ҭ ֲ ῍ ῖ ҍ ̂ԋ Ȉ̃̆ ֲ ₮ 2020

̆ 1305 Ȃ 
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ΐ
Ȑ26ȑ̆ ԅ ‰Ȃ Ҭ̆

ԍ ֓ ̆ ֟ ԅ
Ȑ27ȑ̆ᵖ ץ ľῤ

ΐᵣ Ŀҹ ‰ׅ ԍ ̆ ∞ Ȃ ̆

ȇ ῖ ↕ Ȉ 3 Ḃ ѿ↓ҽ ‰
Ȑ28ȑ̆ ᵥ

̆ῒ ↓ҽ ľ Һᵣȁ ĿȂ 

ᵖ ԍ̆ ‰ ↓ҽ ‰ ԍ ̆ң

҉ Ҍ ̆ᵖ ҉ Ҍ ᴋᵥ ≢Ȃ ץ ȇ̆ ῖ

↕ Ȉ 3 Ҭ ľ Һᵣȁ Ŀ Ҍ ҍȇ ῖȈ 472 Ҭ ľῤ

ΐᵣ Ŀ⅞ ̆╠ ԍ Ȃ ᵝԍȇ ῖȈ ↕ №̆ῒ

‰ ץ ԍ ̆ ȇ ῖ ↕ Ȉ 3

↓ҽ ‰ ҉ Ҍ Ȃ 

ȇ ῖ ↕ Ȉ 3 Ҭ ҈ҩ ῒ ӯ ̆ ῒז

Ⱶ Ҭ̆ Ҍ Ȃ
Ȑ29ȑῒ ̆ ֲ ӈӥ ҹľ

ĿḂ
Ȑ30ȑ̆ Ҭ ľ ĿӞ ̆ ҹ

Ҭ Ȃᶛ ̆Ḡ Ҭ Ḡ ֲ Ḡ ᴋ ט ҹ̆ᵖḠ

ҌἝ ֓ ̆ Ӈ ľҺṽ

ĿҬ Һṽ ḂҌ ̆ῒҬ Ҍ Ȃ ԍ ľ ҺᵣĿ

Ӟ↓ҹ ̆↕ ̆ ҹ Ԋֲ Ḃ ԊֲȂ
Ȑ31ȑ׆ ҉ ȇ̆

ṽⱵ Ȉ 2 ῏ԍ ӊ
Ȑ32ȑ̆ ľ Ŀ Ṣ 153

2 Ӟᵬԅ Ȃ
Ȑ33ȑҌ ̆ ң Ҭ ľ ӊ Ŀ̆ ᵖ

↓ҽ ѿ ΐ ֓ ӊ Ȃ ῒ ̆ ԍ

ӊ Ҍ ≢̆ ѿѿ↓ҽȂ ȇ̆ ῖ ↕ Ȉ 3

ԍӯ ⇔ ↓ҽ ‰ῒ Ҍ ԍ ̆ Ḡ

                                                        
Ȑ26ȑ ֲ Ԋ ∞ ԋ ȁ ȇ̔ ֲ ῖ ↕ ҍ Ȉ̆ ֲ ₮ 2023

̆ 63 − 64 ̕ ȇ̔ ↕ Ȉ̂ ҉Ύ̃̆ Ҭ ֲ ₮ 2018 ̆ 166 Ȃ 

Ȑ27ȑ ֲ ȇ̔ ֲ ῏ԍ ̂ԋ̃ ҍ Ȉ̆ ֲ ₮ 2009 ̆ 15 Ȃ 

Ȑ28ȑ ȇ̔ ꞉֜ ↕ ҍ Ȉ̆ ȇ ҍ Ȉ2017 7 ̆ 32 Ȃ 

Ȑ29ȑ ≠ ȇ̔ ↕Ȉ̆ ֤ ₮ 2022 ̆ 116 Ȃ 

Ȑ30ȑ ֲ ȇ̔ ֲ ῏ԍ ̂ԋ̃ ҍ Ȉ̆ ֲ ₮ 2009 ̆ 15 Ȃ 

Ȑ31ȑ ȇ̔ ȅ ֲ ῏ԍ ȇҬ ֲ ῍ ῖȈ ↕ № ̂ Ȇ̃ Ȉ̆

ḤῈᴧ ľҌꜚ֟ ╠ Ŀ2022 11 14 ̆https://mp.weixin.qq.com/s/LDvi7exkwxoAmiKSjTr71gȂ 

Ȑ32ȑȇ ṽⱵ Ȉ 2 ľ̔ Ԋֲ ԍ ӊ ѿ ̆ᵖ ԍ ӊ ̆ ̆ ΐ

ⱬȂ῏ԍ ӊ ̆ Ԋֲ Ҍѿ ̆ ᶭ ҹ ∞ӊȂ ȂĿ 

Ȑ33ȑ ľ Ŀ 153 2 ľ̔ Ԋֲ ԍ ӊ ̆ ѿ ̆ ԍ ӊ ̆ ̆

ῒ ҹ ̆῏ԍ ӊ ̆ Ԋֲ Ҍѿ ̆ ᶭῒԊᴆӊ ӊȂĿ 
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ԍҌ ῤȂ 

三、保证合同必要条款的认定标准 

ľ ↕ Ŀ ľ ѿ↓ҽ ‰Ŀ

Ạ Ҍ ῃ Ḡ ᵬ₮ ̆ ӇḂ ѿ ԍḠ

ᵥ ‰ ҹ Ȃ 

҉ № ̆ ȇ ῖȈ 472 Ҭ ľῤ ΐᵣ Ŀ̆ Ἕ

Ҭ ľ ӊ Ŀ̆ ῒ ԍ

‰̆ ҉ Ҍ Ȃ ̆ Ҭ ľ ӊ Ŀ

ľ Ŀ Ҍ ̆ ᵥ ҉ ‰̆ ԍḠ

Ӟ Ȃ 

҉ ῤ ⅞№ҹ ȁ Ẽ ̔ ῤ Ҍ ᾝ ̆

ӯ Ҭ ֟ ᴇ ңט ̕ Ҋ ῤ ̆ᵖ

ῤ ̆ Ӟ Ҍ ̆ ӯ Ҭ Ḡ ᴋ̕Ẽ ↕ Ԋֲ ץ

ⱴԍ ῤ Ҭ̆ ӯ Ҭ ᴆ Ȃ
Ȑ34ȑ ↕҉̆ ҹ

̆ Ẽ ↕ҹ
Ȑ35ȑ̆p Ԋֲ ≢ ֓ Ẽ ̆ң Ӟ

ҹ ̆ ↕ Ҍ Ȃ
Ȑ36ȑΐᵣ ̆ Ԋֲ ≢╧ ֓ ⱴ ֓

Ẽ ’Ҋ̆ ᵬҹ ̆ Ԋֲ ҉ ѿ ̆

Ḃ Ȃᵖ ̆ Ԋֲ ѿ Һ ≢╧ ֓ ⱴ ֓Ẽ ’Ҋ̆

֓ Ẽ Ḃ ҹҺ ̆ ᵬҹ ѿ ̆ Ԋֲ

̆ Ҍ Ȃ 

№ ̆Ḃ №ҹ Һ Ȃ

⅞№ ӈ ԍ̆ң ᶷ Ҍ ̆╠ ᶷ ԍ ΐᵣ

∞ ̆ ↕ ᶷ ԍ Ԋֲ Ẽ ∞ Ȃ ῒ ԍ

̆ῒӊ ץ ӊ Ӟ ץ ҹ ̆ ῃ ‗ԍ Ԋֲ

ѿ ԍ Ẽ ≢῏ Ȃ 

ԍҺ ̆ ҉Ӟ Ҍ Ȃ ľ Ŀ 153 2

ԅ ↕̔ Ԋֲ ӊ ̆ ӊ ̆

                                                        
Ȑ34ȑ ȇ̔ ṽ Ȉ̂ ҉Ύ̃̆ ₮ 2006 ̆ 27 ̕ ҕ ȇ̔ Ȉ̂ 4 ̃̆ ₮ 2018

̆ 103 ̕↔ ȇ̔῏ԍ ₃ҩ Ȉ̆ ȇ Ȉ2022 4 ̆ 7 Ȃ 

Ȑ35ȑ ȇ̔ ṽ Ȉ̂ ḱ 2 ̃̆ Ҭ ₮ 2004 ̆ 36 Ȃ 

Ȑ36ȑ ȇ̔ṽ Ȉ̆ Ҭ ₮ 2000 ̆ 15 Ȃ 
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Ȃ
Ȑ37ȑӊ ץ ľ Ŀ̆ ҹҌ Һ Ҍ ̆

Ḃ Ԋֲ ΐᵣ֜ Ҋ ̂ Ẽ ̃ᵬҹԅҺ ̆

Ԋֲ ѿ ̆ Ҍ Ȃᶛ ̆ӯ ֲ ҹ ꜚ ≢ ₮ ֲ └

̆₮ ֲ ễ Ḃ ҹ ӊ ̆ ӯ ֟ Ԉ ̆ӯ ֲ

Ԋֲ ԍ ễ ̆ ӊ ⱬȂ
Ȑ38ȑ ҉̆

ȇ ῖȈ 154 155 Ӟ№≢ Ὲ Ҍ Ҍ ╠̔ ̆

Ԋֲ ѿ ҹ ҩ ̆ ғ ѿ ⌠

ӎ ̆ Ӈ
Ȑ39ȑ̆ ҹ ԍ ↕ ᴋ̆ᵥֲ Ҍ ѿ ῤ

҉ ῍
Ȑ40ȑ̕ Һ ̆ Ԋֲץҹ

ῃ ѿ ’Ҋ ̆ᵖ ױז҉ ҉ ѿ ̆

ѿ Ԋֲ Ҍ ̆Ḃ ץ ҹ ׅ ̆ῒ

ⱬȂ
Ȑ41ȑ҉ ң ῒ ԅ ԍҺ ׅ Ԋֲ ╠̆ ῏

ӈ ̆ѿ Ԋֲ ≢῏ Ԋ ῒᵬ₮ ╠ ̕ ↕῏

ӈ ̆╠ ≢῏ Ԋ ԊֲҺ ̆ᴨᾢԍ ᾷ

Ȃ
Ȑ42ȑ 

ȇ ῖ ↕ Ȉ 3 ȇ ֲ ῏ԍ ȅҬ ֲ ῍

ῖȆ ↕ № ̂ Ȉ̃̂ Ҋ ȇ ῖ ↕ ̂ Ȉ̃̃

ȇ ԋȈ 1 ̆ ׆ץ Һ ңҩ ᵬ Ҋ№ Ȃ 

ѿ̆ ῏ԍ ̆ ѿ↓ҽ ‰ ץ ̆ᵖ ‰

ᵬҹ ѿ ‰̆ ֲ ╠ ₮ ԅѿ Ȃΐᵣ ȇ̆

ԋȈ ľѿ Ŀ̆ ȇ ῖ ↕ ̂ Ȉ̃ ľ

Ŀ̆ȇ ῖ ↕ Ȉ ⌠ľѿ ĿȂ҉ Ҍ ӊ

ԍ ľ̆ Ŀ ҉ ‰ ѿ ‰̆ ľѿ Ŀ↕ ҉ ‰ ᵬҹ

ѿ ‰̆ᵖ ̆ ҩ≢ Ҭׅ Ҍ ‰Ȃ ԍ ֲ

                                                        
Ȑ37ȑ ҹ̆ ѿ ᵈ₮ ӈ ̔ Ԋֲ ӊ

ӊ ̆ ̕ Ԋֲ ӊ Ҍ ̆ ӊ ̆ ӊ Ҍ ̆ Ҍ Ȃ

ȇ̔ṽ Ȉ̆ ֤ ₮ 2022 ̆ 176 ̕ ȇ̔ ӈⅠ̔ ӊ ҍ Ȉ̆ ᾝ ₮

Ὲ 2018 ̆ 113 Ȃ 

Ȑ38ȑ ԋ ȇ̔ ӊ ҍ Ȉ̆ ȇ Ȉ 82 ̆ 11 Ȃ 

Ȑ39ȑ Wais, in Dannemann/Schulze, German Civil Code (BGB), § 154, Verlag C. H. Beck, 2020, p. 203. 

Ȑ40ȑ Busche, in: Münchener Kommentar BGB, Band 1, 9. Aufl. 2021, § 154 Rn. 1. 

Ȑ41ȑ Flume, Allgemeiner Teil des Bürgerlichen Rechts, Band 2, 4. Aufl. 1992, § 34, S. 634; Busche, in: Münchener Kommentar BGB, Band 

1, 9. Aufl. 2021, § 155 Rn. 1. 

Ȑ42ȑ ȇ̔ ̔ ҉ └ ĺĺ ѿ Ȉ̆ ֦ Һ ȇ̔Ҭ Ȉ̂ 18 ̃̆

֤ ₮ 2019 ̆ 190 − 193 Ȃ 
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ᵖ ̆ Һ Ҍ Ԋֲ ̆ Ԋֲѿ
Ȑ46ȑ̆ ȇ ῖ ↕ ̂ Ȉ̃ 3 1 2 Ȃ

҉ ⌠ ᶛҬ̆ṽ ֲҍḠ ֲ ᵬľ ⱴṽ ̆Һ Ԋֲ

Һ ̆ Ḡ ֲ Ŀ ̆ ҉ ԅ ῏ԍṢ

̆ Ṣ ҹҺ ̆ ғ Ԋֲӊ

ׅ ѿ Ȃ ԍ ̆ Ԋֲ ӊ

֓ ӞᵬҹҺ ԇץ ̆ᵖ Ԋֲ Ҋ ȁ ῤ

ץ ₮ Ȃᶛ ̆ ᴍḠ ҉ ҩľḠ ֲĿ ̆ ₮

ṽ ֲ ҩḠ ֲ Ḡ ֲ ῃ ᶫḠ ̆ ↕Ḡ Ҍ ̆Ԋ

Ҍ Ḡ ֲ ̆ṽ ֲӞҌ Ḡ ֲҺ Ḡ ֽ ӊ Ȃ 

四、保证合同必要条款的具体认定 

Ḡ Һ Ԋֲ ѿ ΐᵣ Ҋ

ӊ ῒז Ӟ↓ҹ ̆ ԍ Ԋֲѿ Һ

̆ Ҍ ֓ ԍḠ Һ Ȃ ̆ №῏ԍḠ

ΐᵣ ̆ῒ Һ Ḡ Ȃ 

（一）当事人确定以保证的方式提供担保 

҉׆ ∞ ̆ ≢ Ԋֲ Ḡץ ᶫ Ḡ̆ ҹ῏ ῒҍṽⱵⱴ῀

ῒז Ḥ ȁῒזῖ Ḡ ӊ №Ȃ Ԋֲ Ḡ Ҭ Ώ ľḠ Ŀ

̆Ḃ ‰ №Ȃ 

1. Ḡ ҍṽⱵⱴ῀ № 

Ḡ ҍṽⱵⱴ῀ № ȇ̆ ῖȈ № ↕̆ ȇ ῖ Ḡ└ Ȉ

36 Ӟ ̆ Ԋֲΐ ᶫ Ḡ ṽⱵⱴ῀ ̆ №≢ ҹḠ ṽⱵⱴ

῀Ȃᵖ ԍ̆ Ԋֲ ľḠ Ŀ ľṽⱵⱴ῀Ŀ ̆ ᵥ∞ Ԋֲ

Ḡ ṽⱵⱴ῀̙ ΐᵣҩ Ҭ ‰̆ ѿ ̆

↕ ѿ ᵩ Ȃ 

ᾢ̆ץ ҈ֲ ṽⱵҍ ṽⱵ ѿ ᵬҹṽⱵⱴ῀ҍḠ № ‰

ΐ ѿ Ȃ ΐᵣҩ Ҭ̆Ḡ ֲ ṽⱵѿ ΐ Ȃᶛ ̆

Ḡ ֲҹῒ ṽⱵ ԅҌ ԍ ṽⱵ ṽⱵ Ԋ ̆ ҹ

ṽⱵⱴ῀Ȃ
Ȑ47ȑ ̆ Ḡ ֲ ṽⱵ ╠ ṽⱵֲ Ҍ ṽⱵ̆

                                                        
Ȑ46ȑ ȇ̔ṽ Ȉ̆ Ҭ ₮ 2000 ̆ 16 Ȃ 

Ȑ47ȑ ȇ̔ṽⱵⱴ῀ Ḡ №ĺĺ қ Ὲ ȁ Ȉ̆ ḤῈᴧ ľ қ Ŀ2022 3 11 ̆

https://mp.weixin.qq.com/s/vdVYcMpV1GKfgJd3sVW9rwȂ 
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ҹ̆ ȁ ꜚ Ḥ ҬḠ ṽⱵⱴ῀ ̆

Ḡ ṽⱵⱴ῀ ↕̆ᵖ Ḃ ҹ Ȃ
Ȑ56ȑ 

҉ ԍ Ḥ № ̆ᵖ Ҭԍ Ҍ ԍ

Ḡ ӞҌ ԍṽⱵⱴ῀ Ḥ ҉ ᵥ Ȃ ̆҉ ѿ ₮

‗ ῒ ҹ ῖ Ḡ ̆҉ ҈ ₮ ‗ ῒ ҹ

Ȃ҉ ԋ ѿ₴℗ ᵬ₮ ̆ Һ ’Ҋ ꜚ

ҹ ῖ Ḡ ̆ ’Ҋ ꜚ ҹ Ȃ 

҉ ѿ ҉ Ḥ ҹ Һ ԍ̆

└ Ԋֲ┴ ҹȂ
Ȑ57ȑᶛ ȇ̆Ҭ ֲ ῍ Ὲ Ȉ 16 ₮ԍ

қ≠ Ḡ ̆ Ὲ ᶫ Ḡ Ὲ ‗ ̆ ҉ Ḥ ҹ

Ḃ Ԋ ҉ ԅ҉ Ȃᵖ ҉̆ ᶏ ҈ ẁ ԍᵬ

̆Ӟ Ḡⱳ ̆ ғ ҹ ḠҺᵣ ȁ

ӥ ȁῈ Ḡ ↕ Ḡ ῏ ↕Ȃ
Ȑ58ȑ ԍ ԋ ̆ ѿ

ᵌӍӞ Ḥ ᵬ₮‰ ̆҉ Ҭ ңҩ ᶛḂ ⱬ

Ȃ ѿҩ ᶛҬ̆ ҈ֲ Ḥ ⅞₮ΐ ̆ Ḥ
Ȑ59ȑ̆ Ḃ Ҭ ṽ ֲҍḤ Ҭ ṽ ֲ ҹ ѿֲ̆

ҹ ῖ Ḡ Ȃ ԋҩ ᶛҬ̆ ֲ ṽ ֲҍṽⱵֲ

ṽ ֲҹ ѿ ̆p ң ӈⱵ ԍ ↓ ȁ ᶏ ῏ Ȃ
Ȑ60ȑ ↓῏ ῒ ѿ

↓῏ ̆ ֲ ӈⱵӊ ᴪץ ṽⱵֲ ӈⱵ ↓̆ ҹῒ ⇔

ԅҌ ԍṽⱵֲ ӈⱵȂΐᵣ ̆ A ᴆ ’Ҋ̆ṽⱵֲ ṽ ֲ ᴋ̆

Ӈ A ᴆ ’Ҋ̆ṽⱵֲḂ ṽ ֲ ᴋᵥ ᴋ̆ ӈⱵֲ

A ᴆ ’Ҋ ṽ ֲ ᴋ̆ ԍῒ ⇔ ӈⱵ̆ ῒ ⇔ ӈⱵ

ҹҺṽⱵֲ ӈⱵ ᶫ ḠȂ ԍ ҈ ̆ῒҍ ԋ ҉ Ҍ Ȃ ῖ

Ḡ ῒ Ӟ ̆ ҈ ӊ Һץ ’Ҋ ꜚ

ῖ Ḡ ̆ ԍ Ḡ ↕ ̆ ԋ ̆֞

̆ Ȃ ̆ ң Ӟ ҹ̆ ֓ Ḥ

̆ Ḡ ↕ Ȃ 

῏ԍ Ḥ ҉ ȇ̆ ῖ Ḡ└ Ȉ 36 ԅ҉ ԋ

                                                        
Ȑ56ȑ ȇ̔ Ḥ Ḡ ҍ ĺĺ ԍ ∞ Ȉ̆ ȇ ף Ȉ2022 2 ̆ 150 Ȃ 

Ȑ57ȑ ↔Ḡ ȁ ȇ̔ľ Ḥ Ŀ Ḡ Ὲ Ḡ ↕ Ȉ̆ ȇ Ȉ2021 2 ̆ 103 Ȃ 

Ȑ58ȑ ȇ̔ Ḥ Ḡ ҍ ĺĺ ԍ ∞ Ȉ̆ ȇ ף Ȉ2022 2 ̆ 150 Ȃ 

Ȑ59ȑ Ҭ ֲ Ԋ∞‗ӥ̆̂ 2020̃ 01 ∆ 725 Ȃ 

Ȑ60ȑ ֲ Ԋ∞‗ӥ̆̂ 2018̃ 127 Ȃ 



论保证合同的必要条款 

33 

̆ Ḥ ᵣ҉ ҹѿ ֜ ̆ Ῥ ΐᵣ Ȃ҉ ⅞№ᶭ

ᴨⱷӊ№̆ Ҍ ԋ ⅞№ ԍ ̆ ң ⅞№↕ ԍ

҉ Ҭԍ ȂҌ ȇ̆ ῖ Ḡ└ Ȉ 36 ֲפ ⌠ ԍ̆

ῒ ѿ ᶏ ֓ Ḥ ҹ ῏ ̆ ῏ ΐ Ḡ

ⱳ ̆ ץ Ḡ ῏ ↕Ȃ 

3. Ḡ ҍῒזῖ Ḡ № 

ץ ҹᶛ ȇ̆ ῖȈ 400 2 ↓ҽԅ ѿ ̆ῒҬľ Ḡ

ĿľṽⱵֲ ṽⱵ Ŀ №≢ᶭ ȇ ῖȈ 389 ȁ 511 4

Ȃ ̆ ȇ ῖȈ 400 2 ↓ҽ ֓ ֽ̆ľ Ḡṽ

Ŀľ ֟ ȁ ’Ŀ ԍ Ȃ ԍȇ ῖȈ 684 ↓ҽ

Ҭ ľ̆ ֟ ȁ ’ĿḂ ҹ ≢Ḡ ҍ Ȃ

ᵖ ҉ ᶛҬ ̆ Ԋֲ Ҭ ץֲ Ҋῃ ֟ ᶫ

Ḡ̆ᵖ ֟ ΐᵣ ’ ̆ Ḡ ᵬᵥ ̙ 

ȇ ֲ ῏ԍ ȅҬ ֲ ῍ Ḡ Ȇ Ȉ̂ Ȑ2000ȑ44

̆ ̃ 56 1 ̆ ֟ Ҍ ̆ ғ

Һ Ҍ ̆ Ҍ Ȃ ԍľ Ҍ Ŀ ̆

ҹ̆ ΐᵣ ’Ҍ ̆ ԊֲԊ ̆ Ҍ

Ȃ
Ȑ61ȑᵖ ԍ̆ Ҍ ֲҌ ᴋᵥ Ԋ ᴋ̆

ҹῒז Ḡ ̙ ҹ̆ Ҍ ̆ ֲ Ҍ Ԋ ᴋȂ
Ȑ62ȑ

ҹ̆ Ҍ ̆p Ḡ ῏ ̆ ֲ Ḡ ᴋȂ
Ȑ63ȑ ҹ̆

҉ ҹḠ ҍῒז Ҍ‖ ̆ ғ ṽ ֲ Ҭ

ҹḠ Ȃ
Ȑ64ȑ ҉׆ ∞ ̆ ∞ Ȃ 

ῒז Ḡ Ҭ ̆ Ԋֲ ҉ ḂҌ ̆Ӟ

ֲҌ ᴋᵥ Ԋ ᴋ̆ ץ ῒז Ḡ ’Ҋ ֲ

ῒז Ḡ ᴋȂ׆ ҉ ̆ ῒ ҹꜚ֟ ꜚ Ḡ ̆

ԍ ῒ ҹ ѿ ҹ ̆ ᵬ ѿ ∞ Ȃ 

ҹ̆ ԍ Ԋֲֽ ץ Ҋῃ ֟ Ҍ̆ ῒ ҹꜚ֟ ꜚ ̆

ҹ ԍ ץ ԍ⌠ Ӟ ꜚ֟ ̆ ғ ӞҌ

                                                        
Ȑ61ȑ ᾣ ȇ̔ ֲ ȅ῏ԍ ȇҬ ֲ ῍ Ḡ Ȉ Ȇ ҍ Ȉ̆ ֲ ₮ 2000

̆ 215 Ȃ 

Ȑ62ȑ ῑ ȇ̔Ҭ Ḡ└ ҍ Ḡ Ȉ̂ 4 ̃̆ Ҭ └₮ 2017 ̆ 205 Ȃ 

Ȑ63ȑ ᾠ ȁ ҼҼ ȇ̔ץҌ ҩֲ ֟ᵬ ҹṽ ᶫ Ḡ ԍḠ Ȉ̆ ȇֲ Ȉ2012 16 ̆ 26 Ȃ 

Ȑ64ȑ ȇ̔ῃ ֟ ҍ Ȉ̆ ȇֲ Ȉ2020 20 ̆ 80 Ȃ 
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҈ֲ ḠḤ ׆̆ ᶏ ӈҦ Ȃ
Ȑ65ȑᵖ ҉̆ ȇ ῖȈ

396 ԍꜚ֟ ꜚ ҉ Ҥ └̆ ᶏ Ԋֲ ץ Ҋῃ ֟ ᶫ

Ḡ̆Ӟ ֟ ȁ ȁ ȁ֟ ꜚ֟ ῤ ̆

Ҍ ̆ ҈ֲӞ ץ ֲ Ҋ ֓ ꜚ֟ ṽ

ֲ̆ ֜ ῃȂ
Ȑ66ȑ ֲ ץ Ҋῃ ֟ ᶫ ῏ ᶛҬ̆ Ԋ

Ⱳ ȇ̆ ῖ Ḡ└ Ȉ 54 3 ȇ ῖȈ 403 ľ

̆Ҍ ҈ֲĿҬľ ҈ֲĿ ѿ ̆ Ҋ ṽ ֲӞ

ῤ̆ ץ ҈ֲ ≠ ԅ Ḡ Ȃ ’Ҋ̆ Ԋֲ

Ⱳ Ӟ ᶭ ȇ ῖȈ 403 ֣ ̆ᵖ ֲ Ҍ ҍ

ֲ ֜ ῏ ҈ֲ̆ӞҌ ṽ ֲ̆ ғ

ⱬ Ӟֽ ԍ ֲ Ҋ ҉ ꜚ֟̆ῒ ҉ ⱬῒ Ҍ Ḡ Ȃᵖ ᵥ̆

Ԋֲ Ҭ ľץ Ŀ ԅ Ḡ ̆ ῒ ҹ ’Ҋ̆

Ḃ ᴨᾢ ῒ ҹ Ḡ Ȃ’ғ̆ ’Ҋ̆ Ԋֲӊ ᴪ Ҭ ѿ֓

Ғ ̆ ֽ ץֲ Ҋῃ ֟ ᶫ
Ȑ67ȑ̆ Ӟ ҹ

Ḡ Ȃ 

ṿ ̆ ҹ̆ Ⱳ ̆ ץ

ҹ ῖ Ḡ Ȃ
Ȑ68ȑᵖ ̆ Ҭ ΐᵣ ̆

Ҍ ῒ ҹ ꜚ ̆ Ҍ ԍ ֲ ץ Ҋῃ ֟ ᶫ Ȃ

ΐᵣ Ԋֲ Ⱳ ’Ҋ̆ ῒז Ԋ ̆

̆ Ҍ Ḡ Ḡ ץֲ Ҋῃ ֟ ᶫ Ḡ ̆ᵖ ҹ

Ḡֲ ץ Ҋ ֟ҹ ᶫ Ḡ ῖ Ḡ ѿ Ȃ 

（二）确定的主债权债务关系 

ȇ ῖȈ 681 ̆Ḡ ľҹḠ ṽ Ŀ ̆

ᵖ 682 1 ֞ ľḠ Һṽ ṽⱵ ׆ ĿȂ ̆ ℗ ̆

Ḡ ҹԅḠ Һṽ ṽⱵ ҊҺṽ Ȃ ̆ ҹḠ

Һṽ ṽⱵ῏ ̆ ֽֽ Һṽ ṽⱵ῏ ҬҺṽ

Ȃ 

                                                        
Ȑ65ȑ Lissa Lamkin Broome, Supergeneric Collateral Descriptions in Financing Statements and Notice Filing, 46 Gonzaga Law Review 447, 

452 (2010); ȇ̔ Ḡ ֟ ῒᾟ№ Ȉ̆ ȇ Ȉ2021 11 ̆ 113 ̕ ȇ̔ ĺĺ

ԍ ∞№ № Ȉ̆ ȇҬ Ȉ2020 2 ̆ 33 Ȃ 

Ȑ66ȑ ȇ̔ ꜚ Ḡ└ ĺĺץ ’ҹ℗῀ Ȉ̆ ȇ Ȉ2020 1 ̆ 64 Ȃ 

Ȑ67ȑ ȇ̔ῃ ֟ ҍ Ȉ̆ ȇֲ Ȉ2020 20 ̆ 80 Ȃ 

Ȑ68ȑ ↔Ḡ ȇ̔ ľ № ↕Ŀ Ḡ ⱬ Ҭ Ȉ̆ ȇ ֤ᴂ Ȉ2016 3 ̕   ȇ̔ ῖ

Ҍꜚ֟ ṽ ⱬĺĺľ ֟Ḡ Ŀ Ȉ̆ ȇ ף Ȉ2020 1 Ȃ 
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̆ ҉ ∞ ̆ Һṽ ̆Һṽ ֲ ṽⱵֲ ᴍӞ

Ԋֲ Ԋᾢ Ȃ ԍ̆ Һṽ ̆ Һṽ ֲ ṽ

Ⱶֲ ᴍ̆Ḃ ңҩҺᵣӊ ṽ ṽⱵ̆Ḡ Ӟ Ҍ ΐᵣ ̆Ḡ

ᴪ ӎ Ȃ Ӟ Ḡ ׆ ̆ ԅ

Һṽ ֲ ᴍ̆ ∞ץ Ḡ Ҭ ṽ ֲҍҺṽ ṽⱵ῏ Ҭ ṽ ֲ ҹ ѿֲȂ 

ԍҺṽ Һṽ ̆ ҉ Ҭ

ⱬ ԍ̆Һṽ Ԋֲ ↕ ̆ Һṽ ↕ ץ Һṽ

Ȃ ̆ ṽ ֲҍҺṽⱵֲӊ ң Ҍ ṽ ṽⱵ῏ ̂ ӯ

῏ ῏ ̃̆ ṽ ֲ Ḡ ֲ Ḡ Ҭ ץ Һṽ Ḃ̆

Һṽ Ȃ 

̆ ҬҺṽ Ӟ ֽֽ Һṽ ̆ ҹ

ṽ ֲҍҺṽⱵֲӊ ṽ ṽⱵ ҉ֽ ң ̆ ῒҬѿ ̆ ѿ Ḃ ץ

Ȃ ҉ ᶛҬӞ ץ ̆ Ԋֲ Ώ Һṽ ’Ҋ̆Һṽ

ֽᶭ Һṽ ̆ ῒז ץ ∞ Ȃ Ḃ

Һṽ ҹ Ḡ Ҭ̆ῒҺṽ Ӟ

ֽᶭ Һṽ ̆ ȇ ῖȈ 690 1 Ҭ ľ ṽ ῤĿ

ľѿ Ŀ Һṽ Ȃ ̆Һṽ Ӟ Ḡ ̆ῒ Ҍ

Һṽ Ȃ 

̆Һṽ ṽⱵ῏ Ԋֲ Ḡץ ᶫ ḠȁҺṽ ֲ ҺṽⱵ

ֲ ᴍȁҺṽ ῤ ̆ ῒҬᴋᵥѿ ῤ ᴪ Ḡ Һṽ ṽⱵ῏

Ҍ Ȃ 

五、结语 

↕ ץ ⌠ Ḡ ⱳ ̆ᵖ ᶭ ῒז

‰ Ḡ ₮ ҹ╠ ̆ ȇ ῖ ↕ Ȉ 3

ѿ↓ҽ ‰̆ ӯץ ҹ ̆ ԍḠ

Ȃ ғ̆ ‰ ԍ̆ῒ ȇ ῖȈ 684 ↓ҽ Ḡ

ῤ ᵬ ̆ᵖ ↓ҽ ╠ Ẋ ԅḠ Ȃᵖ

Ҭ̆ Ḡֲ Ḡץ ᶫ ḠȁҺṽ ֲ ҺṽⱵֲ ᴍ

≢Ḡ ҍῒז № ῏ ̆ ғ Ԋֲ ѿ Ӟ ῒז ֓

ᵬҹҺ ԇץ ̆ ᶭ ҉ ↕ ѿ↓ҽ ‰ ȇ

ῖȈ 684 ↓ҽ ῤ ₮Ḡ ֽ ľҺṽ ȁ

Ŀ ̆ Ҍ Ȃ 
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̆ Ҍױ ȇ ῖȈ 684 ҹ ̆ ᾟ№ ⌠ ↓ҽ

ľ Ŀ Ȃ ᾷ ̆Ḃ ȇץ ῖȈ 472 ҹ ᶭ ῒҍȇ

ῖȈ 681 ̂Ḡ ӈ ȁ̃ 682 ̂Ḡ ׆ ̃ ᵣ Ḡ

῏ ׆̆ ץ ᵣ ₮Ḡ ̕ ҉̆

ѿ Ԋֲ ѿ Ḡ ӊ ῒז ᵬ

ҹҺ ԇץ Ȃ 

 

On the Necessary Terms of Guarantee Contracts 
—Commenting on Article 3 of the Interpretation of the Supreme People’s Court 

on Several Issues Concerning the Application of the General Provisions of the 

Contract Part of the Civil Code of the People’s Republic of China 

LIU Lei 
 

Abstract: Through the contract loophole filling rules and the original Interpretation on 

Contract Part in the Civil Code of Article 3 established a unified enumeration of the necessary 

terms of the standard from the Civil Code in Article 684 of the enumeration of the necessary terms 

of the contract of suretyship must be filtered out only “the category and amount of the principal 

obligation secured by the suretyship”, but this is not all the necessary terms of the guarantee 

contract. The necessary terms of the guarantee contract can be divided into the objective necessary 

terms and subjective necessary terms. The objective necessary terms of the guarantee contract 

should include the guarantee mode and the main main creditor’s rights and debts terms. The former 

requires that it be clear that the party is providing security in the form of a guaranteet, the latter 

need to clarify the identity of the main creditor and the main debtor, the type and amount of 

principal claims guaranteed. The subjective necessary terms of the guarantee contract, need to be 

based on whether either party has express or implied intention to guarantee the contract in addition 

to the objective necessary terms of the other provisions are also listed as necessary terms to judge. 

Keywords: Guarantee Contract;  Necessary Terms;  Main Creditor’s Rights and Debts;  Type 

of Guarantee;  Contractual Loophole 
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